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"We have met the enemy... and he is us." – Pogo, 1970
"If you have to write your ethics rules down, you've already lost."

-- Tom Clancy, in The Bear and The Dragon
An Overview of the Case:
The story of MGM (Metro-Goldwyn-Myer) versus Grokster, Ltd. appears to be rather straightforward in its telling:  Grokster developed a peer-to-peer file sharing system that was largely used to trade illegal copies of pirated music, computer software, and motion pictures. In response, MGM and 27 other entertainment companies filed suit in federal court claiming that the file-sharing service was “inducing” copyright infringement in the course of marketing file sharing software. As is often the case, appearances can be deceiving.
As is noted in the Wikipedia article, the case has a strong similarity to an earlier lawsuit (Sony Corp. v. Universal City Studios, 464 U.S. 417 (1984)) that protected makers of video cassette recorders from legal liability if (and when) the owners of those recorders used the devices for making illegal copies of motion pictures and television programs.  In Sony, the court held that the manufacture of videocassette recorders could not be barred if it was "capable of substantial non-infringing uses." 
Sony was exactly the precedent that the attorneys for Grokster counted on in their defense against MGM.  Grokster prevailed twice in court: both at its initial hearing before the United States District Court for the Central District of California and then before the 9th Circuit Court of Appeals which upheld the earlier dismissal.  The dismissal by the court of appeals was then challenged, this time coming before the Supreme Court of the United States on March 29, 2005.
The Question Before the Court:
The actual question presented to the United States Supreme Court was as follows:

“Whether the Ninth Circuit erred in concluding, contrary to long-established principles of secondary liability in copyright law (and in acknowledged conflict with the Seventh Circuit), that the Internet-based “file sharing” services Grokster and Streamcast should be immunized from copyright liability for the millions of daily acts of copyright infringement that occur on their services and that constitute at least 90% of the total use of the services.”

Arguments Before the Court:

Framed in terms of constitutional law, the petitioner’s argument against the dismissal of its case was based on the doctrines of vicarious liability and contributory infringement – one analogy might be that the manufacturer of a bullet was somehow responsible for a murder committed by a third party.  This exact argument has, in fact, been used in lawsuits against firearms companies but thus far, has been rejected by the courts.
In terms of copyright law, the petitioners held that the Ninth Circuit Court erred when it held that Grokster and Streamcast bore no legal responsibility for the acts of copyright infringement made possible by their services.
The respondent’s argument was simply that there were no provisions under current law for the petitioners claim that the respondents were liable for the unlawful actions of the users of their service. Some parties, including this author, believe that the respondent failed to present sufficient evidence that peer-to-peer file sharing had numerous lawful uses, and should have been afforded protection under Sony.
The Decision of the Supreme Court:
During oral arguments, it appeared that the justices were actually concerned that this lawsuit, if allowed to proceed, would cause harm to lawful users of technology that could also be used for copyright infringement.  The court expressed its concern about the need to protect new technologies and the need to provide remedies against copyright infringement. Justice Scalia expressed concern that inventors would be “chilled from entering the market by the threat of immediate lawsuits.” Justice David Souter questioned how the interpretation of the law the plaintiffs argued for would affect devices like copy machines or the iPod.

In the end, after a suitable waiting period that reinforced the notion of an impartial court, the court sided unanimously with the petitioners and reversed the ruling of the Ninth Circuit Court of Appeals.  

The Supreme Court ruled that “One who distributes a device with the object of promoting its use to infringe copyright, as shown by clear expression or other affirmative steps taken to foster infringement, going beyond mere distribution with knowledge of third-party action, is liable for the resulting acts of infringement by third parties using the device, regardless of the device's lawful uses.” (Author’s Emphasis)
Significance to Society:
In social terms, I’m not sure that the impact of this decision has been felt yet.  The immediate and obvious result of this decision was that Grokster (and ultimately Streamcast) were shut down.  The original “bad boy” of peer-to-peer networking (Napster) had already sold-out and become just another purveyor of electronic music.  Limewire and Kaaza (sp?) continue to exist, and continue to provide “file sharing” services in exchange for the opportunity to “spam” the end-user.  Hardcore pirates have moved onto other techniques, using bit-torrent and similar tools to accomplish the same ends.  The recording industry continues to deliver mediocre product at outrageous prices and continues to “screw” (in the metaphoric sense) both the creative types that continue to generate their product and the users who continue to buy it. It’s just business as usual.
Personal Significance:
Personally, I’m offended by the courts decision to lay the blame for copyright infringement on the operators of a communication service.  It seems obvious that the primary act of piracy here was committed not by a lousy piece of software and a hacked-up virtual network, but by millions of individuals who chose to make their music libraries available and chose to download material without paying for it.
Another issue is that of “intellectual property.”  Once upon a time, an idea had no protection under the law.  Copyrights, patents, and trademarks were granted to a particular expression of that idea rather than the idea itself.  It might sound trite, but that difference between the idea itself and the expression thereof, is critical when we consider the freedom of the individual to make use of that idea.

The right of the individual to make use of a particular idea was the basis for the “fair-use” rights normally associated with copyrighted material:  you could make a backup copy for personal user, you could create derivative works, and you could excerpt portions of a work to reinforce the expression of your own ideas (showing a brief clip as part of a movie review, for instance.)

In the age of “digital rights management” it appears that the “fair use” rationale has become passé.  The musician is often prevented from creating a medley; the artist cannot copy the work of a master; the budding programmer can’t examine the source-code of a program to see how something works; and, the teacher cannot use a literary example to make his point.
It appears that the consumer’s only right with respect to “intellectual property” is to pay for it, and keep on paying.
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